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SUBJECT:

Registered Employment Agreement for the Electricd

Contracting Industry.
1. Application made pursuant to Section 28(1) of the Industrial Relations Act 1946

to vary an agreement registered in the Register of Employment Agreements on 24"
September 1990 made between the Electrical Contractors Association, the
Association of Electrical Contractors (Ireland) and the Technical Engineering and
Electrical Union.

2. Application to cancel the registration of the said Employment Agreement pursuant
to Section 29(2) of the Industrial Relations Act 1946.

BACKGROUND:

The Labour Court heard these applications in Dublin on 12, 13", 14" 15" 16", 20",
21%, 22 239 26" January and 4™ February 2009.

The following is the Determination of the Court.
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plication to Vary the Registered Employment Agreement

the Electrical Contracting Industry

Introduction

The Court has considered the application to vary the Employment
Agreement for the Electrical Contracting Industry so asto give
effect to adjustments agreed in the hourly rates prescribed by the
Agreement. The application is supported by the TEEU and it is
opposed by the Electrical Contractors Association and the
Association of Electrical Contractors Ireland, all of which bodies
are parties to the said Agreement. The application is further
opposed by a body described as the National Electrical
Contractors Ireland and a group of unaligned individuals who

applied to the Court to be heard on the application.

Conclusion
In the circumstances in which the application to vary the agreement

does not have support from the employer bodies which are party to the
Agreement the Court does not consider it appropriate to make an order

varying the Agreement. Accordingly the application is refused.



Part Il

Application to Cancel the Registration of the Registered

Employment Agreement for the Electrical Contracting

Industry.
2. Introduction
21 The Court was asked to cancel the registration of an employment

agreement made between the Electrical Trade Union and the National
Engineering and Electrical Trade Union (now Technical Engineering
and Electrical Union), The Electrical Contractors Association and the
Association of Electrical Contractors of Ireland, which was entered in
the Register of Employment Agreements on 24'" September 1990

(referred to hereafter asthe “REA). The applicants are a body known
asthe National Electrical Contractors of Ireland and an identified

unaligned body of 541 named persons who claim to carry on business
as electrical contractors.

2.2 The application was considered by the Court pursuant to s.29 (2) of the
Industrial Relations Act 1946, as amended. This subsection provides: -
(2) The Court may cancel the registration of an employment
agreement if satisfied that there has been such substantial change
in the circumstances of the trade or business to which it relates
since the registration of the agreement that it is undesirable to
maintain registration.

2.3 The application was opposed by each of the parties to the REA. The
application was heard by the Court over 11 days in January / February
20009.
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33

The Proceedings

The Court heard oral evidence from 24 witnesses over 10 days. This
was followed by a further half-day in which the Court heard closing
submissions. Following the hearing the Court received submissionsin
writing on the legal issues arising in the case.  Affidavits filed by the
partiesin related Judicial Review proceedings entitled Sullivan and
Othersv The Labour Court, Ireland and the Attorney General; record
number 686/JR/2008 were furnished to the Court and were relied upon
in the proceedings. The averments contained in these Affidavits were
considered by the Court and taken into account in its consideration of
the case.

The first named applicant is an unincorporated body comprising 594
individuals or companies described as electrical contractors. There was
no evidence as to the number of workers employed by these
individuals or companies. The second named applicants are a group of
541 individuals or companies who are unaligned and who are similarly
described as electrical contractors. Again no evidence was tendered as
to the number of persons employed by this group.

Those opposing the application are: -

» The Technical Engineering and Electrical Union, (TEEU) which is
an Authorised Trade Union and the holder of a Negotiation
Licence. The TEEU represents 40,000 members, upwards of
10,000 of who are employed in electrical contracting.

= The Electrical Contractors Association, (ECA) which is atrade
association, affiliated to the Construction Industry Federation. The
Construction Industry Federation is an Authorised Trade Union and
the holder of a Negotiation Licence. The ECA comprises 50
member —firms who normally employ, in aggregate, some 5,000
electricians and apprentice electricians.

= The Association of Electrical Contractors (Ireland), which isan
unincorporated body comprising 369 members who carry on

business as electrical contractors. The evidence before the Court is



4.2

that these firms normally employ between 3,000 and 4,000

electricians and electrical apprentices.

The Evidence

Evidence was tendered by 18 witnesses called on behalf of the
applicants. 15 of these witnesses are electrical contractors, some of
whom are currently employers and some of whom have no employees,
but are former employers. One witness is the wife of an electrica
contractor and is aformer employee of AECI. Two witnesses, Dr
Moore McDowell and Dr Alan Ahearne gave expert evidence on the

economic circumstances affecting the electrical contracting industry.

The witnesses who gave evidence for the applicants, in addition to Dr

McDowell and Dr Ahearne, were: -

=  Mr Michael Marshall. Mr Marshall is Technical Manager of the
Electrical Contractors Safety and Standards Association (Ireland)
Limited (ECSSA), which is a body involved in certifying the
standard of electrical installation work. Between 1970 and 2004 Mr
Marshall ran his own electrical contracting business. Mr Marshall
gave evidence in his personal capacity based on his experience of
the sector and on information obtained by him in his dealings with

electrical contractors.

= Mr Dermot Troy. Mr Troy is an electrical contractor who carries on
businessin the Tullamore area. He employs two employees and

carries on business mainly in house wiring.

=  Mr P.JSamon. Mr Salmon has been a self-employed electrical
contractor since 1971. Heis based in Louisburg, Co. Mayo. He
employed up to 8 electricians in the 1990's but now has no

employees.

= Mr Brian Kelly. Mr Kélly carries on business as an electrical
contractor in the Rathmore area of Co. Kerry. He commenced
business as a self-employed contractor in 1985. In 2003/2004 he



employed two el ectricians and two apprentices. His principal
business was in domestic wiring. He has since gone into the fast
food business but carries on business as a self employed electrician

on two or three days per week. He now has no employees.

Mr Denis Judge. Mr Judge is an electrical contractor operating
from Ballinasloe, Co. Galway. He started as a contractor in or
about 1990. At various times he employed up to ten electricians
and two apprentices. He engages in all types of electrical work. Mr
Judge still carries on business as an electrical contractor but now

has no employees. Mr Judge is a founder member of NECI.

Mr David Butler. Mr Butler is an electrical contractor who carries
on businessin the Co. Kildare area. He has traded as DB Electrical
since 1992. Mr Butler carries out a variety of work including large
and small domestic contracts. Up to three years ago Mr Butler
employed 25 electricians and 5 apprentices. He now employs five
electricians and 10-12 sub-contractors. Mr Butler is also a founder
member of NECI.

Mr Patrick Bredlin. Mr Bredlin is an electrical contractor based in
Killybegs, Co. Donegal. He employs two apprentices. Up to 2007
he employed three electricians.

Ms Clair Tunston. Ms Tunston is a director of Charles Lough
Limited, which carries on business as an electrical contractor. The
other director of the company is Ms Tunston’s husband. The

company carries out small contracts and employs one electrician.

Mr Eamon Barry. Mr Barry carries on afamily business as an
electrical contractor and is based in Skibbereen, Co. Cork. Mr
Barry has been in business since 1975. He employs five
electricians and two apprentices. Two of the electricians are his

Sons.

Mr George Wilkins. Mr Wilkinsis an electrical contractor
based in Bray, Co Wicklow. He described himself asa



medium sized contractor. He has been running his own
business for approximately 30 years. Between 2003 and 2006
Mr Wilkins employed up to 30 electricians as well as sub-
contractors. At present Mr Wilkins employs two full-time

employees.

Mr Paul Lynch. Mr Lynch is an electrical contractor and
carries on business from a base in Oldcastle, Co. Meath. Heis
mostly involved in commercial work. Between 2000 and 2003
he had nine employees. He now has no employees and uses

the services of sub-contractors.

Mr Peadar Leddy. Mr Leddy is based in Butlersbridge, Co
Cavan. He has been in business as an €electrical contractor

since 1985. He employed 3 electricians up to 2006. He now

employs one apprentice. He undertakes small contracts.

Mr John Smith. Mr Smith is based in Arklow Co. Wicklow.
He returned to Ireland from the US in 1999 and went into
business with his brothers. He had employed 17 electricians
and one apprentice. He currently runs afranchise engaged in

electrical work and employs ten people.

Mr Nick Murphy. He commenced business as a sole trader in
or about 1998. He is based in Bunclody, Co. Wexford. He
later became incorporated as a company. He had employed 17
electricians and four office staff. He deals mostly in
commercial and industrial work. He now employsten

electricians and four apprentices.

Mr Kieran Marshall. Mr Marshall commenced in businessin
2004. Heis based in Killarney, Co. Kerry. He took over his

business from his father and had employed 8/9 employees and

10
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isinvolved mostly in industrial maintenance. He now

employs two electricians and two apprentices.

Ms Dolores Rogers. Ms Rogers is the wife of an electrical
contractor. Ms Rogers had worked for AECI as its operations
manager. Her husband had commenced working as a sub-
contractor in 2002. Ms Rogers gave evidence in relation to her
experience while working with AECI and of her involvement
with EPACE during that period.

A statement and affidavit by Mr Ben McGowan was put in
evidence and accepted by the Court. Mr McGowan was
available for questioning but was not required. Mr McGowan
is Managing Director of Camlin Electric Limited, whichisan
electrical contracting Company based in Longford. The
Company was the subj ect of acriminal prosecution in the
District Court for alleged failure to comply with the REA.
That matter is currently the subject of a consultative case

stated to the High Couirt.

In addition to the oral evidence tendered the Court accepted in
evidence outline statements made in writing by 146 individuals

associated with the NECI.

Five witnesses gave evidence on behalf of the proponents of the
REA.

Mr David Begg. Mr Begg is General Secretary of the Irish

Congress of Trade Unions.

Mr Paul Sweeney is an economist employed by the Irish
Congress of Trade Unions. He was formally atax inspector, a

privately employed economist and an economist with SIPTU.

11
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=  Mr Owen Wills. Mr Willsis General Secretary of TEEU. He
previously worked as an electrician and has been a branch

secretary and assistant general secretary of his Union.

= Mr Eddie Keenan. Mr Keenan is Director of the Construction

Industry Federation, of which the ECA is an affiliate.

= Mr Liam Redmond. Mr Redmond is principal of L. Redmond
Electrical Limited. His Company has been a member of ECA
since 1980. Mr Redmond was involved in the negotiation of
the REA. He started in businessin 1969 and employed 50
employees up to 2007. His company now employs 14

electricians and seven apprentices.

= MsRebeccaVega. MsVegaisadministrator of EPACE. She
was tendered by ECA to answer questions in relation to

certain records of inspections carried out by that body.

The evidence adduced during the hearing was wide-ranging and dealt
with arange of matters some of which were of peripheral relevance to
the facts in issue. The Court in its deliberations on the case has
considered al of this evidence. However what follows is intended to
encapsulate the salient points made in the evidence tendered and does

not purport to record the verbatim content of the evidence.

Position of the Parties

The Applicants

The Court was told in evidence that there is widespread concern at the
effects of the REA on small contractors in the industry. Witnesses for
the applicants told the Court that the REA has imposed undue costs on
small contractors, which they find impossible to meet. They claim that,
following its registration, the REA was not applied to small contractors
and most small contractors did not know of its existence. While many
of those who gave evidence told the Court that they paid their

12
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employees rates of pay which they described as the “ union rate” they
did not pay additional allowances prescribed by the REA such as
travelling time and subsistence allowance or country money.

The REA aso requires employers to whom it relates to enter
employees between the ages of 20 and 65 in a pension, sick pay and
mortality scheme providing benefits not less favourable than those
provided for by a scheme known as the Construction Workers Pension
Scheme (CWPS). Many of the witnesses told the Court that they were
required in practice to enter employees in the CWPS, which they
regard as expensive and providing poor value for money. The Court
was also told that employers were required some time ago to provide a
facility whereby employees could contribute to a PRSA scheme and
many electricians opted to avail of thisfacility. They are now being
required to contribute to the CWPS at additional cost. Many
electricians, the Cout wastold, resent this.

Evidence was given by Mr Michael Marshall that wage costs
associated with the REA had increased by 96% in the period 1997 to
2005 whereas average industrial wages had increased by 40% in the
same period.

Mr Michael Marshall also told the Court that the profile of the industry
has changed since 1990 in that there has been significant growth in the
number of entities operating as electrical contractors. This witness
estimated that in 1992 the number of electrical contractors operating
within the State stood at between 2500 and 3000. By the end of 2008
the number had grown to 4898. These figures were estimated by
reference to the number of firms and individuals registered as electrical
contractors with two safety standard regulatory bodies (RECI and
ECSSA). It isobligatory for firms or persons wishing to carry on
business as electrical contractors to register as such with one of these
bodies.

Evidence was given that the growth in the number of contractors has
intensified competition in the sector amongst small firms. Evidence

was given that in order to comply fully with the REA it would be

13
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necessary to apply a charge out rate of €43.29 per hour. The Court was
told that this rate is unobtainable for such work as wiring houses.
Many of those who appeared as witnesses told the Court that they had
effectively been forced out of business because they could not obtain
work at the rates, which they would have to charge in order to comply
with the terms of the REA. Mr Judge told the Court that he only
became aware of the REA in 2005 and commenced to apply its terms.
He said that work which was previoudy available to him then dried up.
He said that before that time his success rate in tendering for work was
of the order of 75%. He told the Court that it is now approximately
10%.

Otherstold the Court that they had been obliged to cut employment or
engage sub-contractors or apprentices, rather than directly employed
qualified electricians, in order to remain competitive. Witnesseson
behalf of the applicants told the Court that individual sole traders
without employees are unaffected by the REA and can, in
conseguence, tender for work at significantly lower rates than firms
who employ electricians to whom the REA relates. Mr Barry told the
Court that he was the only contractor operating in his area who
employs other electricians. His evidence was to the effect that if he
complied with the REA he would have to charge rates of up to €50 per
hour. This, he said, would force him out of business because his clients
would not pay rates of that magnitude.

It was also contended that firms, which engage individual sub-
contractors on a contract for services, similarly enjoy a cost advantage
over those who directly employ electricians under the terms of the
REA. Mr Buitler told the Court that up to three years ago he employed
25 electricians and five apprentices. He now has five directly
employed electricians and 10 — 12 sub-contractors. Mr Butler told the
Court that once an electrician supplies some cable or afew screws they
can be properly classified as a self-employed subcontractor to whom
the REA has no application. This, the Court was told, was a new
development in the sector, which has occurred since the REA was
registered in 1990.

14
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The Court heard evidence that the competitiveness of contractors
bound by the REA was further eroded by the entry into the market of
firms from outside the jurisdiction, principally contractors from
Northern Ireland and the UK, whose cost base is significantly lower
than that of contractors who comply with the REA. The Court was told
that the influx of such contractors had increased significantly since the
commencement of the peace process in Northern Ireland. Mr Bredlin,
Mr Lynch and Mr Leddy each told the Court that their businesses had
been adversely affected by contractors coming into the State from
Northern Ireland who were able to tender for work at significantly
lower rates than they would be obliged to charge. They said that this
was a particular problem in the border counties. Mr Marshall told the
Court that many workers had come to Ireland in recent years from
other EU Member States and they were willing to work for rates of pay
significantly lower than those prescribed by the REA.

A further issue of concern amongst the applicants, which was referred
to in the course of evidence, relates to the introduction by the
Government of arequirement that public contracts be tendered for on
the basis of afixed-price which cannot be varied to take account of
subsequent increases in costs, including increases in wages. The Court
was told that, in addition to external costs, which cannot be controlled,
the likelihood of annua wage increases, under the terms of the REA, is
afurther burden on contractors, which they cannot meet. Mr Judge,
who highlighted this problem, accepted that the duration of contracts,
for which smaller contractors might tender, would not normally extend
beyond a few months.

The Court was referred in evidence to areport of the Oireachtas Joint
Committee on Enterprise and Small Business, which met with a
delegation from AECI in October 2005. The import of submissions
made by the AECI delegation on that occasion was that its members
should be relieved from the obligation to comply with the REA so asto
allow them to compete at the lower end of the electrical contracting

sector. According to the report the AECI delegation highlighted, in

15
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particular, the problems encountered by contractors who comply with
the REA in meeting competition from norn-compliant contractors.

The Court was also told that in 2004 the AECI applied to the Labour
Court for a six-month pause in the application of the REA because of
the rate of noncompliance with its terms. This application was
unsuccessful. This, it was contended, confirms that the difficulties with
the REA , which are now relied upon by the applicants, were
acknowledged by the members of the AECI who purport to now
support the maintenance of the REA.

Evidence was a so adduced concerning additional costs incurred by
electrical contractors, which have come about since the registration of
the REA in 1990. It was pointed out that the introduction of technical
regulation of the sector had resulted in additional outlay by contractors
for testing and inspection of their work as well as mandatory
attendance at training courses. The enactment of the Private Security
Act 2004 was a so referred to as having contributed to additional costs.
This, the Court was told, has further restricted the work opportunities
available to small contractors who can no longer install intruder alarms
in private dwellings or other premises unless they hold a licence from
the Private Security Authority. The cost of such alicence was given as
up to €3,000 for asmall operator.

Witnesses on behalf of the applicants gave evidence that in or about
2004 they became aware of the existence of the REA through the
activities of abody known as EPACE. Thisis a body incorporated in
2003 as a private company sporsored by TEEU, ECA and AECI. Its
stated objective is to enforce compliance with the terms of the REA.
The Court heard evidence from contractors who were approached by
EPACE and asked to open their employment records to inspection by
that body. The witnesses said that if they did not facilitate such
ingpection they were threatened with being brought before the Labour
Court by way of a complaint under the Industrial Relations Acts 1946
to 2004. They said that they were further informed that if they failed to
comply with an order of the Labour Court to pay arrears due under the

REA they would face criminal prosecution.

16
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A number of witnesses told the Court that, having agreed to inspection,
they received demands for substantial arrears of wages and pension
contributions, which they could not meet. Mr Troy told the Court that
he was subjected to an inspection by the Department of Enterprise
Trade and Employment and was told that his affairs were in order. He
said that he subsequently received an order from the Labour Court
requiring payment of €50,000 in arrears of monies allegedly due under
the REA. On advice from the Court he contacted TEEU and received a
revised demand for €12,000. He was subsequently brought before the
District Court for failure to comply with the original Order.

Ms Rogers gave evidence to the effect that during her employment
with AECI she was required to provide secretarial servicesto EPACE.
She said that she encountered a case in which a member of AECI had
submitted alist of contractors for inspection who were his direct
competitors in the area in which his business operated. Ms Rogers also
gave details of payments, which, she claimed, were made to TEEU, by
EPACE for inspections, which TEEU carried out on behaf of EPACE.
The Court heard extensive evidence regarding particular requirements
of the REA, which the witnesses regarded as onerous and unfair
having, regard to the nature of their businesses. Many of the
witnesses told the Court that they were required to pay electricians
country money or subsistence allowances in the amount of €168 per
week if they were sent to work more than 11 miles from their base.
Those based in rural areas found this prohibitively expensive since
practically al of their work would attract the payment. The evidence
adduced was that clients of these contractors were unwilling to pay the
rates necessary to sustain these payments. The Court was aso told that
the REA required payment of allowances known as travelling time to
cover costs involved in travelling to work locations. A number of
witnesses gave evidence that they were required to make these
payments even where they provided vans in which employees travelled
to work.

A concern of many of those who gave evidence was in relation to the

regquirement to provide employees with a pension scheme. Some of

17
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those who gave evidence had provided employees with a PRSA
scheme and considered that sufficient. Others said that they were
willing to provide their employees with a pension scheme but felt
aggrieved at being required to join a particular pension scheme,
namely the Construction Workers Pension Scheme (CWPS). In that
regard a number of witnesses told the Court that they had set up
pension plans through private providers but were told that they were
unacceptable to EPACE. They were then required to join the CWPS at
additional cost.

Ms Rogers gave evidence to the effect that part of what was considered
to be the pension contribution by employers and employeeswasin
respect of other bodies, including a 39c. per week contribution to
EPACE. Many witnesses told the Court that their employees objected
to contributing to the CWPS pension scheme as they regarded it as
poor value for money. Ms Rogers said that she had tried to acquire
alternative pension cover but found that the requirement to include
provision for sick pay was an impediment to obtaining equivalent
benefits. She said that this was only available at additional cost to that
of the CWPS scheme. Ms Rogers also told the Court that she had
examined the accounts of the CWPS and found that substantial
payments were made to trustees and that further substantial expenses
were incurred by the scheme in renovating its offices. The witness said
that she objected to this expenditure and had raised the matter, together
with what she regarded as harassment of individual contractors by
EPACE, with various authorities including NERA, the management of
the scheme, the Pensions Ombudsman, the Pensions Board, the
Department of Enterprise and aformer Taoiseach. The witness said
that she did not receive a satisfactory response from any of these
authorities.

The Court was told that all workers over the age of 20 had to be
entered in the pension scheme. Many apprentices are now over 20 and
the cost of the pension contribution was a disproportionate cost relative

to their wages. Evidence was aso given that this requirement resulted
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in many apprentices being dismissed and replaced with younger
apprentices on reaching age 20.

A number of withesses gave evidence in relation to the tools which
electricians were required to provide under the REA. Many witnesses
testified that the tools specified were out-dated and irrelevant to the
type of work now undertaken. In consequence employers had to
provide expensive tools and equipment, including in some cases,
laptop computers.

A number of witnesses complained that an excessive number of
apprentices were being allowed into the industry by FAS and that they
were being used as aform of cheap labour by some contractors.

The Court was aso told that new regulations in relation to public
contracts required contractors to have a turnover of the order of €2m
annually before they could tender for publicly funded work. This, the
Court was told, had the affect of excluding small contractors from this
segment of the industry.

In relation to wage rates a number of those who gave evidence said
that they did not object to the rate of pay prescribed in the REA, per se.
Their principal objection was to what they described as “add-ons’ (i.e.
travel alowances, subsistence and pensions). Other witnesses referred
to the wage structure, which linked pay with service within the
contracting industry rather than experience in the electrical trade. This,
the Court was told, resulted in electricians who had gained experience
in other industries being paid at the lowest rates whereas others with
less experience and skills were paid at the higher rates.

Some of those who gave evidence also complained at the rigidity of the
wage structure. A number of witnesses told the Court that they wished
to determine pay by reference to the skills and productivity of the
individual. However this was not permissible under the REA. In that
regard Mr Judge told the Court that his employees had elected to take a
pay cut so asto facilitate his firm in obtaining work. The witness said
that he could not accept that offer because it would involve a

contravention of the REA.
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5.26 A number of witnesses were asked what approach they would adopt to
pay determination if the REA were to be revoked. Most said that they
would negotiate with their staff and pay a rate commensurate with the
skills of their employees. However many of those who gave evidence

accepted that the instances of pensions cover would probably decline.

6. Expert Evidence

6.1 Dr Moore McDowell gave expert evidence regarding matters relating
to economic devel opments and competitiveness affecting the el ectrical
contracting sector. Dr McDowell is a member of the School of
Economicsin UCD and adirector of ECU Ltd, Economics
Consultants.

6.2 Dr McDowell presented a report, which had been prepared for the
assistance of the Court. The salient pointsin this report are as

follows: -

= After 1987 the Irish economy (measured by GNP in constant
prices) grew at an average of 5.5% for the following 20 years. This
period of growth ended in the first half of 2007 and the economy
has been flat to negative since then. Current estimates place the
decline in 2008 at 2% while the forecast for 2009 is for a further
decline of 4%. Current estimates suggest that a return to growth in
output and employment is unlikely to occur before 2011 and could
be delayed even further.

= The most obvious consequence of the period of expansion during
the last ten years was the contribution of construction to GNP.
While many commentators argued that this level of activity in the
construction sector was not sustainable in the longer term, it
nevertheless provided labour market background to developments
in wage structures within the sector during the last years of
economic boom.

= InApril 1990 employment in construction stood at 76,000, by
March —-May 2000 it had risen to 166,200 and by March —-May
2008 it had further increased to 255,000.

20



The construction sector is already contracting more rapidly than the
economy as a whole in the opening phase of the recession.

In March —May 2000 the workforce stood at 1,745,900. 1,671,400
were in employment and 74,000 were unemployed. The
unemployment rate then stood at 4.3% of which 1.6% was long
term unemployed. By June— August 2008 the labour force
increased to 2,281,400 of which 2,129,800 were in employment
and 160.600 were unemployed. There was thus an unemployment
rate of 7% of which 1.6% was long term unemployed.

Dr McDowell highlighted several features of this data. He
suggested that a good reference point was in the March-May 2000
period, when the economy was fully employed. Firstly he pointed
out that in the earlier period the unemployment rate was well above
the 4.3% recorded in 2000. It was also pointed out that long-term
unemployment had fallen from 8.3% in 1990 to 1.6% in March
May 2000. After 2000 the rate of unemployment remained low and
it was only in 2006 that it began to increase sharply.

Secondly, it was pointed out that total employment had
significantly increased from April 1990 to March —May 2000 by
44.1%. Employment continued to rise by a further 26.2% to
March-May 2008. Thirdly, the rise in employment was greater than
the fall in unemployment as the labour force itself grew.

In 1990 the numbers employed in construction was 76,000. This
increased to 166,200 in 2000 and to 255,000 by 2008. Figures
furnished to the Court indicate that in June —August 2004 there
were 15,700 workers in construction classified as non-Irish. This
figure had increased to 40,300 by June —August 2008. It was
further pointed out that of the 227,700 increases in employment in
the labour force as a whole, between 2004 and 2008, 180,600 or
80% were migrants.

Average hourly earnings in industry were €6.90 in 1990 and this
had risen to €19.55 in 2008. This represents an increase of 183.3%
over the period, or 70.5% in real terms. In July 1990 the REA craft

rate for the construction industry was €5.30 per hour which
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represented 76.8% of earnings in industry. The corresponding rate
under the REA for construction in January 2008 was €18.60 or
95.5% of average earnings in Industry (an increase of 251%)

The hourly rate for electricians, set out in the REA, in 1990 was
€5.75per hour, which was above that of construction craft workers
but below the average earnings in industry. From April 2007 the
REA rate for an electrician with five years service is €21.49 per
hour. This represents an increase of 373.7% over the period.

Dr McDowell went on to describe the changes in the state of the
public finances since the recovery began in 1987. He said that at
that time the exchequer deficit was 9.1% of GNP. By 1990 this had
been reduced to 1.9% of GNP and remained at that level until 1998
when an overall surplus of 1.4% was recorded. The driving force
behind the surplus was a sizeable current budget surplus of 3.95%
of GNP. Through most of the 2000’ s the overall budget was either
in slight surplus or had a dlight deficit but the situation deteriorated
rapidly in 2008. The overall deficit in 2008, at 7.8% of GNP, was
the highest since 1987.

The prospects for the economy as a whole and the construction
sector within the economy are seriously dependant on the balance
of public finances. The current position is that the forecast deficit
for 2009 is so large that the Government has no choice but to cut
spending on both capital and current accounts. This will deepen the
recession rather than ameliorating it.

With regard to the externa environment, the Court was told that,
since the completion of the Single Market, electrical contractors, in
common with other service sector firms, have found themselves
facing increasing competition from service providers from outside
the State. In these circumstances the domestic regulatory
environment has the potential to serioudly affect the competitive
position of service sector firms. Enforceable minimum wage
standards in the sector that are not reflective of labour costs

elsewhere (particularly in Northern Ireland) are a major problem
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for service sector firms and for smaller firmsin the electrical
contracting segment of the services market.

= High volatility of the real exchange rate as a consequence of
adhering to the Euro-zone is aso a relevant factor. Fixed minimum
nominal wages in a labour intensive sector results in a weakened
ability to respond to adverse changes in the competitive
environment when the country experiences arise in the real
exchange rate, as at present.

» Theimpact of the Single Market is also arelevant factor.
Procurement regulations coupled with the right of establishment,
free movement of labour and interpretation of markets have meant
that what were hitherto regarded as loca nation markets have
become part of alarger European market. This greatly intensifies
competition for construction and electrical contracting firms.

=  Whileinterna regulation may formally affect all firms equally the
potential for what was described as “hit and run” entry makes it
possible for competitors to enter a market without observing the
local regulations. The single market impact affected construction
firms differently depending on their size with small firms being
less affected. However Dr McDowell told the Court that from
discussions with his clients (NECI), it is apparent that the existence
of aland frontier with Northern Ireland has meant that cross border
competition is now a serious matter for small firms.

= Exchange rate volatility has affected the competitive position of
electrical contractors in the Republic of Ireland vis-a-vis Northern
Ireland contractors. Prior to Irelands entry into the common
currency aloss in competitiveness relative to sterling could be
offset by devaluation, as was the case in 1986 and again in 1993.
This facility is no longer available. Thus aloss in value of sterling
relative to the Euro places contractors in the Republic at a
competitive disadvantage relative to contractors from the UK,
which cannot be corrected by exchange rate manipulation.

6.3 By way of conclusion Dr McDowell told the Court that the Euro rose
post 2003, with a consequent rise in the trade weighted exchange rate.
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6.4

6.5

6.6

This rise was exacerbated by a further rise caused by the surge in

wages as the economy over-heated due to pro-cyclical fiscal expansion

in the period 2002-2007 accompanied by falling interest rates. This, it

was asserted, coupled with regulatory changes that increased |abour

costs even further in Ireland, resulted in a drift into a competitiveness

crisis.

Dr McDowell gave as his opinion that the only way that the real

exchange rates can be reduced is by what is euphemistically described

as nomina wage flexibility plus regulatory repeal. This, he said, is the

exact opposite to what the JLC and registered employment agreement

regime are designed to achieve. Dr McDowell opined that the

implications for a continuation of the current arrangements under the

REA have to be afall in competitiveness and employment in the

affected sectors.

Dr Alan Ahearne gave evidence. Dr Ahearne is a lecturer in economics

at NUI Galway.

Dr Ahearne’s evidence corroborated that given by Dr McDowell. He

made the following additional points: -

= Consensus projections for growth here over the next couple of
years imply that, with one possible exception, this country will
record the largest cumulative drop in national incomein an
advanced economy since the Second World War.

= The unemployment rate will return to levels last seen in the 1980's.
National insolvency along the lines of what happened in Iceland,
although still unlikely, is a nontrivia and growing risk.

= Flexibility will be required to reverse the loss of international
competitiveness that the country experienced during the housing
bubble. It is difficult to see arebound in sterling and the dollar.
Along with Ireland’s membership of the single currency, this
means that the necessary real exchange rate adjustment can only be
brought about through falls in domestic prices and wages.

» Productivity in Ireland is distorted by the operation of
multinationals. Some large sectors are dominated by such
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7.2

7.3

enterprises, which record extraordinary high levels of value added
per worker.

= Irish productivity can be expected to increase over time. However,
itis not clear that Irish productivity will rise faster than in other
countries. Moreover, even if we can recover some competitiveness
through productivity improvements, the gains achieved via that
channel will not happen quickly enough. Wages and prices will
have to fal.

TEEU and ECA
The evidence lead on behalf of TEEU and ECA in opposition to
cancelling the registration of the REA can be summarised as

follows: -

The Court was told that a collective agreement for the electrical
contracting industry had existed in one form or another since
1922. Evidence was also given to the effect that during the late
1980s, atime of high inflation and low demand for electrical
contracting work, there was significant unrest amongst
electriciansin relation to wage rates. This, the Court was told,
was coupled with difficulties associated with contractors from

outside the State competing for work within the State.

The Court was told that significant difficulties emerged within
the sector at that time relating to Northern Ireland contractors

operating outside the terms of the REA within the State. The

Court was referred to one particular case involving a Northern
Ireland contracting company, which had carried out work on a
number of sites around the country but had refused to abide by
the terms of the then National Agreement. The Court was told

that a dispute ensued between this contractor and the predecessor
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of TEEU and union members picketed a number of sites on which
this contractor was engaged. Evidence was given that the matter
was ultimately brought before the High Court by way of an
interlocutory application for an injunction to prevent the
picketing. The application was unsuccessful and the High Court
refused the relief sought. The Court wastold that this case
highlighted the difficulties caused by contractors who refused to
abide by the then National Agreement.

There was a discussion within the National Joint Industrial Council (NJIC)
(which isthe negotiating body for the industry) in relation to these matters.
The Court was told that the members of the NJIC came to the
view that the registration of the Agreement would bring about
stability and ensure the uniform application of the negotiated
wage rates and conditions of employment. It was against that
background that an application was made to the Labour Court to
register the agreement. Mr Wills of TEEU told the Court in his
evidence that shortly after the Agreement was registered a pay
determination system was put in place to regul ate wage
adjustments and this had contributed to industrial peace and
stability within the sector. Mr Wills also expressed the view that
the decision to register the REA was fortuitous because shortly
afterwards the “Posting Directive” was adopted which, in the
union’ s opinion, underpinned the applicability of the REA to
contractors from outside the State carrying out contract work

here. Mr Keenan agreed with Mr Wills on this point. Mr Keenan
told the Court that, in the absence of an REA, contractors from
other EU States, where wage rates were significantly lower than
in Ireland, would enjoy a considerable competitive advantage
over lrish contractors. This, he said, was a matter of great concern

to members of ECA. Both Mr Willsand Mr Keenan gaveit as
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7.5

7.6

1.7

their opinion that a major advantage of the REA was that it
preserved what they described as “alevel playing field” amongst

contractors tendering for work.

The Court was told that a further consideration in maintaining the
REA was the desire of both the employer bodies and the Union to
provide good pay and conditions of employment so as to attract
what Mr Redmond described as bright and good quality people to
theindustry.

Mr Keenan's evidence was also to the effect that the REA has
introduced stability in the sector in that it provided a means for
the orderly resolution of industrial relations disputes. Mr Keenan
was of the opinion that it introduced certainty by providing
common rates for all contractors competing in the sector. On that
point it was put to Mr Keenan in cross-examination that in the
construction industry the existence of an REA had not prevented
significant industrial unrest in recent years. Mr Keenan gave it as
his opinion that the disputes to which Counsel referred were
caused by one Union and were not related solely to industrial
relationsissues. Mr Keenan also told the Court that the
employersrelied upon the REA for the construction industry to
obtain injunctive relief in Court proceedings involving these
disputes, which might not have been available if the industry was
not regulated by an REA.

In relation to changesin the industry since the registration of
REA the Court was told that the number of contractors operating
in the sector had grown in response to the increased level of
activity in the broad construction sector. The evidence given by

Mr Wills confirmed that Northern Ireland contractors are still
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7.8

7.9

operating in thisjurisdiction and are putting pressure on wages.
He said, however, that this was not a new development. In
relation to activity in the industry the evidence tendered was to
the effect that while the collapsein the construction industry had
aprofound effect on the level of activity in electrical contracting
there were other areas, such as energy conservation and

maintenance, where there had been growth in demand.

It was suggested by those opposing the application that the
membership list of RECI and ECSSA is not areliable indicator of
the number of contractors operating in the sector. The Court was
told that individual electricians carrying out what were described
as “nixers’ was always afeature of the industry. It was said that
the numbers are distorted by the fact that individual electricians,
who may be ordinary employees who undertake private work in
their own time, can register with these regulatory bodies for the
purpose of having their work certified as complying with safety

standards.

Asto the effects of individual sub-contractors, the Court was told
that thistoo is along-standing issue within the sector. It was Mr
Keenan's evidence that, following a decision of the High Court in
2005, the viewof the CIF is that individuals who provide their
services personally under a contract for services are covered by
the terms of the REA. Mr Willsreferred the Court to the Code of
Practice for Determining Employment or Self-Employment
Status of Individuals compiled by the Employment Status Group
set up under the Programme for Prosperity and Fairness (a copy
of which was handed into the Court). This Code of Practice,
which was approved by NERA, Department of Social and Family
Affairs, Department of the Taoiseach, ICTU, IBEC, SFA, CIF
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7.11

and the Revenue Commissioners, sets out the criteria against
which an individual should be characterised as employed or self-
employed. According to Mr Wills the mere provision of cable or
afew screws (as suggested by Mr Butler in his evidence) would
not be sufficient to classify an individual as genuinely self-

employed.

Mr Keenan also disputed the evidence previously given
concerning the growth in the number of self-employed
electriciansin the sector. He said that CSO figures indicated that
in 2003 15.2% of the workforce in the broad construction
industry was classified as self-employed. By 2008 this had only
risen to 15.6%

Evidence was given that upwards of 10,000 electricians, who are
members of TEEU, normally work in electrical contracting. Mr
Wills estimated that there are a further 2,000 electriciansin the
sector who are not members of the Union. Mr Keenan told the
Court that 50 electrical contracting firms are in membership of
ECA and those firms normally employ approximately 5000

el ectricians between them. The Court was told that member firms
of AECI normally employ, in aggregate, between 3,000 and 4,000
electricians. The Court was told by Mr Wills and Mr Keenan that
their respective organisations were strongly supportive of the
REA and believed that its cancellation would have a negative
effect on the interests of both employers and workers and would
lead to erosion in the quality of employment conditionsin the
sector. This, they said, would lead to what was described as a

“race to the bottom”.
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7.13

7.14

7.15

Mr Redmond told the Court that there has been a significant
change in the tendering arrangements in the sector in recent
times. The Court was told that previously electrical contractors
were appointed directly by clients (or the Architect acting for the
client) on a procedure known as nominated contractors. Under
that system electrical contractorstendered directly to the client.
That has now been changed and the principal contractor, usually
the building contractor, tenders for the entire works, including
electrical work. Electrical contractors then tender to the principal
contractor. The Court was told that this system has resulted in
electrical contractors being put under pressure by principal
contractorsto reduce their prices and they are often pitted against
each other in that regard. Thisthe Court wastold, hasintensified

competition between contractors.

Mr Keenan told the Court that the members of ECA carry out the
bulk of electrical contracting work in the State. He said that ECA
members carried out 80% of all publicly funded contractsin the
State. The Court was told that all public contracts contain a
stipulation, known as a “ fair wages clause”, that the terms of the

REA must be observed by the contractor.

The witnesses who gave evidence in support of the REA did not
accept that a reduction in wages would lead to an increase in
employment. Mr Redmond told the Court that employment levels
in the i